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reasoned judgment, held that the right of the testatrix to the
money was "personal estate" within the meaning of Lord
Kingsdown's Act and therefore passed to the executrix under
the holograph will. He found, however, that it was not
necessary for him to decide, and therefore did not decide,
whether the holograph will would have been effective to pass
to the executrix all the rights of the testatrix as mortgagee. In
other words, he did not decide that on the facts of Re Landry
and Steinhoff the result would have been different if the testatrix
had been a British subject.

The question thus left undecided in Re Gauthier is specifically
whether "personal estate" in Lord Kingsdown's Act includes a
mortgagee's interest in the mortgaged land, that is, a freehold
estate in land conveyed to the mortgagee subject to a condition
subsequent expressed in a proviso for defeasance or a proviso
for reconveyance. It is clear that a leasehold estate held either
absolutely or by way of mortgage is personal property, and for
a long time has been so regarded at law. So in equity, except
that if the estate is held upon trust for sale and investment of
the proceeds in real property, then what is in fact personal
property may by virtue of the equitable doctrine of conversion
be treated as already converted and therefore as being real pro-
perty.

Clearly, at law, a freehold estate is real property. On the
death of the freeholder intestate the legal estate formerly des-
cended to his heir, and under a general devise of real property
the legal estate passed, whether the freehold estate was held
absolutely or by way of mortgage. In equity the freehold
estate, if held upon trust for conversion into personalty, might
be treated as already converted. Apart from this possibility,
which is mentioned only for the sake of completeness, equity,
unlike law, differentiated between a freehold estate held abso-
lutely and one held by way of mortgage. On the mortgagee's
death his right to the mortgage money devolved upon his per-
sonal representative, and, as will be stated more fully later,
the mortgage was regarded as merely security for the payment
of the money. Consequently, although the legal estate in the
land descended to the heir, the heir held the legal estate as
trustee for the personal representative, and under a general
devise of real property the beneficial interest in the mortgaged
land did not pass. It may be noted in passing that a mortgage